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On behalf of Ovation, Inc., this letter notifies the Commission that the
undersigned met with Sandy Wilson, Catherine Wallman and Patrick Donovan on May
2, to discuss the impact of the new rate regulations on the launch of new channels of
programming. The discussion encompassed material that has been made part of the
record in the referenced proceeding, as well as the attached materials regarding cable

programming.

Two copies of this letter have been submitted to the Office of the

Secretary, pursuant to Section 1.1206 of the Commission's rules.

Respectfully submitted,

[ER =G

Robert Corn-Revere

Enclosure

FAX: (202) 637-5910 TELEX: 248370(RCA), 802787(WU) CABLE: HOGANDER WASHINGTON



OVATION, INC.
April 21, 1994

FCC Cable Television Rate Regulations
Incentives for New Programming and Channel Expansion

Overview

According to press accounts, approximately 70 new programming
channels are scheduled to launch during the coming year. However, the latest
round of cable rate reductions threaten to stunt the growth of new services. Many
cable operators have put expansion plans on hold, and growth that occurs may be
limited to established services with name brands (e.g., ESPN 2). See generally
McAvoy, Deciphering the FCC's New Cable Rules, BROADCASTING & CABLE, April
11, 1994 at 50, 51. Even well-established programmers with proven track records
are finding it difficult to find available channels on cable systems. See, e.g.,
Kolbert, A Turner Channel Seeks Carriers, NEW YORK TIMES, April 11, 1994 at D5.

Some impediments exist because of the way the substantive and
procedural rules interact, while others stem from the substance of the rules
themselves. Whatever the cause, the burden of uncertainty falls most heavily on
new, innovative and independent programming services. The FCC has expressed a
willingness to promote new services and channel expansion. However, its rules will
have the opposite effect in the absence of quick remedial action.

. By overemphasizing the need to reduce rates, the Commission's
rules run counter to the majority of the principal goals
established by Congress, most of which relate to programming.
As set out in Section 1(b) of the 1992 Cable Act, "[i]t is the policy
of the Congress in this Act to --

_ (1) promote the availability to the public of a diversity of
¢ views and information through cable television and other
video distribution media;

(2) rely on the marketplace, to the maximum extent feasible,
to achieve that availability;

(3) ensure that cable operators continue to expand, where
economically justified, their capacity and the programs
offered over their cable systems;



(4) where cable systems are not subject to effective
competition, ensure that consumer interests are protected
in the receipt of cable service; and

(5) ensure that cable television operators do not have undue
market power vis-a-vis video programmers and
consumers."

Complex new regulations actually create substantial
disincentives so that few, if any, independent new networks can
be successfully launched, despite the wide-spread favorable
reception otherwise received by Ovation.

Regulations disfavor programming diversity and development
and channel expansion and enhance monopoly advantages. In
particular, rules favor existing networks by entrenching existing
channel or tier positions.

Initial steps to create incentives appear to have been negated by
extent of focus on blocking any potential for abuse by operators.

Quick action, through interpretation and expedited
reconsideration, is necessary or funding and distribution
opportunities for new networks will be lost.



Problem:

Solutions:

1.

The 7.5% markup for the addition of new channels will not
provide a sufficient incentive to add new channels and will
entrench existing programming services.

Because the mark-up is calculated as a percentage of
programming costs, operators have a clear incentive to add the
highest-priced channels in order to maximize profits. Therefore,
the 7.5% mark-up tends to discriminate against new higher-
risk, low-cost channels, resulting in higher consumer costs and
less program innovation.

If the channel is free to the operator (advertiser supported),
there is no cost to be passed through. In addition, there is no
mark-up (7.5 x 0 =0).

The "pass-through/mark-up" is diminished even further by
deductions for "replacement” channels. This effect is heightened

by the 7.5% "mark-down" for deleted channels.

New networks should be accorded a "constructive" rate and pass-
through value equal to the average price for existing networks on a
tier. Such incentive pricing could be limited to nationally distributed
programming to prevent evasion (e.g., "fish tank" or "fireplace"”
channels), and could be limited to a reasonable "incubation period" to
achieve economic viability, such as two years following the launch.

Alternatively, operators should have the option to choose the 7.5%
markup on programming costs or 25 cents, whichever is higher. This
would reduce the incentive to add only the most expensive channels.

The 7.5% network deletion charge should be eliminated. It only
exacerbates the "grandfathering" of existing networks, regardless of
merit and viewer preferences.



Problem:

Solutions:

1.

Filing for a channel upgrade or external cost increase triggers
expanded rate review and refund liability that discourages the
addition of programming.

The Cable Act holds that complaints must be filed within a
"reasonable time" after a rate increase. The FCC's rules provide
that complaints may be filed within 6 months after a system
becomes regulated, or within 45 days after a rate increase.

Even if a system received no complaints about its initial rates, a
complaint filed pursuant to a subsequent rate increase opens
the system to possible liability for its entire rate structure, not
just the amount represented by the latest increase. Refund
liability may extend back for a one year period.

This heightened risk of liability acts as a disincentive to making
any changes, such as adding a new programming service.

Where no complaints are received by the operator within the
prescribed period, subsequent rate reviews should be limited to the
amount of the increase, not the entire rate.

If it seems that cutting off the ability to complain about the underlying
rate is unduly burdensome for subscribers, the complaint period could
be expanded from 45 to 90 days. After that period, however,
complaints would be limited only to the amount of the increase.

To the extent a complaint pertains to the entire rate structure, the
burden of proof should shift to the complainant for complaints filed
after the "reasonable" period established by the Commission.



Problem:

Solution:

Filing for a channel upgrade or external cost increase must be
approved by local franchising authorities, which can delay the
pass-through and eliminate the incentive to add programming.

. Regulated cable systems must get ’prior approval before they can
adjust rates to allow for external costs. Local authorities must
approve external cost increases for basic rates.

. Delays can be substantial before a rate adjustment is approved.
The FCC staff has said that the same procedural limits for
approving basic rates apply to external cost decisions.

. General rate proceedings to approve the initial rate can further
delay external cost adjustments.

. Such delay will kill new channels.

. Neither operators, nor programmers can afford to carry
these costs in the hope of an expeditious future ruling.

. A one-month delay in approving external costs wipes out
1/12 of a year's revenue, or 8.3%. This more than offsets
the 7.5% incentive.

. Rate increases are only approved prospectively. During the
time that government authorities are deciding whether or not to
approve the increase, external costs are lost forever.

The FCC should initiate an expedited reconsideration proceeding to
address procedural questions related to external costs. Specifically, it
should revise the procedure to allow external cost upgrades to become
effective 30 days after notice to subscribers and the filing of the
relevant form with the appropriate governmental authority. This
eliminates the delay issue but still retains safeguards. Price
adjustments may occur only quarterly, and the justification for any
increase can be thoroughly reviewed (and appropriate refunds
awarded) in the event of a complaint.



Problem:

The new guidelines for the regulation of a la carte
programming packages will have a discriminatory impact on
the introduction of new channels.

The alacarte package option was designed to help
programmers, who believed they would not survive if operators
moved them to single channel ala carte. The package option
was created to allow the program services to be retained in
"tiers" while subscribers received a discount from the per-
channel price and gained the option to buy each channel
separately.

It is believed that the new "guidelines" will preclude almost all
such ala carte packages. For example, moving a "significant"
number of tier channels to an i la carte package is one factor
that will deny unregulated status. There are 15 factors in all,
but they tend to lead to the same conclusion.

This emphasis will return most cable channels that were moved
to a la carte packages to regulated basic and cable programming
service tiers that have the highest established penetration. New
and untested channels that lack "brand names" will be grouped
together in new alacarte packages. Since the movement of
established channels to an alacarte package is considered
evidence of evasion, operators will have limited discretion to
employ established services as "anchor tenants" to attract
subscribers to the new ala carte packages, as was done in the
past.

As a result, this a la carte policy tends to favor existing, largely
traditional channels, by guaranteeing them the greatest
penetration and a competitive advantage in attracting
advertisers. This also will drive up to prohibitive levels the
marketing costs of new programmers, who will have a much
harder time establishing a presence in the market. It will
likewise become difficult or impossible to attract necessary
advertiser support.

Subjecting proposed a la carte offerings to the inconsistencies
and delays of thousands of local authorities will deter operators
from undertaking such offerings in any acceptable time frame.



Solutions:

1.

Commission guidelines must clearly allow flexibility for the inclusion
of both established and start-up programming networks in a la carte
packages.

Introduction of national programming services requires consistent
application of federal law. Consequently, the FCC should retain
jurisdiction over the definition of a l1a carte packages and negative
option billing.

The Commission must address this issue expeditiously in order to
reduce uncertainty and support the introduction of new programming
services.



Problem:

Solutions:

1

Contrary to announced intentions, the new regulations will not
foster investment in the deployment of new technology that
will lead to the creation of an information superhighway and
the creation of new jobs.

. The rules governing upgrades are not entirely clear. While
"significant upgrades” are covered under a streamlined cost of
service approach, "normal improvements and expansions of
service" remain subject to the general rate review process.
Uncertainty regarding this provision discourages investment.

. In order to increase rates, operators must demonstrate that the
improvements "will benefit subscribers.” It is unclear what type
of demonstration is required, and the strict a la carte guidelines
have made operators nervous about proceeding in the absence of
certain rules.

. "Frivolous" or "inefficiently incurred" costs will be deducted from
price increases, thus increasing operators' uncertainty.

. No forms are yet available for the abbreviated cost of service
showing.
. The 11.25% rate of return for such improvements does not take

into account the significant difference between cable television
services and other utilities. The Commission should provide an
added incentive for the construction of advanced, broadband
systems.

The Commission must act expeditiously to address unanswered
questions and to put in place a process for approving system upgrades.
The Commission should heavily weigh the public interest that would
be served by encouraging such upgrades in its interpretations.

In order to enhance the incentive to expand system capacity, the
Commission should consider increasing the rate of return allowed for
innovative system upgrades.
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DIRECTOR'S CHAIR

A&E

AMC

Cartoon
CNN/Headline News

CNBC

ESPN/ESPN2*
Family
KTLA
Prime Network

$17.50/Month
$174.95/Anoual

A&E

AMC

Cartoon
CNN/Headline News
Cinemax
CMTV

CNBC
Comedy
Discovery-
Disney

Encore
ESPN/ESPN2*
Family

RAix

HBO

Lifetime

Prime Network
Showtime

The Movie Channel o

TBS
TNN

 The Weather Channef

USA
WGN/WPDX/KTVT
WOR/WSBK/KTLA

- $56.50/Month

$599.00/Annuai

APPLAUSE

JONES SATELLITE

HBO/
Cinemax o
Showtime/
TMC
$13700

Annual
Package.

Discovery
ESPN/ESPN2*
Family
Lifetime
Prime Time 24*

‘TBS

. Turner Classic Movies

USA ]
The Weather Channel

¢

- WGN
$16.45/Month
$174.95/Annual

PROGRAMMING, INC.
1-800-395-9555

N EW A LA CARTE P RlCES! (Choose 6 services or more at these new low, low prices)

. 1ZMo. 1 Me 12 Me.
MTV/IVH1 27.00 225 T8S 14.00
Nickalodeon 24.00 225 ™C 8325
Prime 8.25 0.70 TNN 925
35.50 3.00 TNT* 16.00
83.25 125 Torner Classic Movies 9.50
137.00 11.95 USA 9.50
147.00 12.50 Weather 825
84.95 778 WGN 1200
109.00 9.90 WOR/WSBK 2400
109.00 9.90 WGNWPDUKTVT 3550

12Me. | Mo
ALE 8.00. 0.70
Adam&Evw 75.00 625
21.00 1.75
1200 1.00
550 0.50
83125 725
550 0.50
1140 09s
21.00 200
540 Q45

12 Me. 1 Mo.
48.00 4,00
8.00 0.65
83.25 725
24.00 230
2200 208
7.25 0.60
8325 728
11.50 1.00
850 0.75
HBO/Cinermax 137.00 1195

Derwver 5*

Discovery
Disney
Encore
ESPNVESPN2*
Family

HBO

KTLA
Lifecims

Showrime
Show/TMC
Show/TMC/FLIX
Spice
Sports Channel
SSN

jibte *Some 1

S . Mmoo



FOR .

7.45
745
12.95
1.95
Showtime 745
‘ The Movie Channel 7.45
Showtime / TMC 12.90
‘ “(’\ ‘ “ Showtime / TMC/Flix 1295
AMC 1.87
‘Ax(;'l' Bravo 2.55
(‘ "‘"‘,' ESPN 1/21 Y
. SSN3 9.50
S Channel 3 9.50
N/ S Channel 12.75
Prime Network .85
NeTwonxs/
qunsrm
Month aﬁcr month afttr month ... * PrimeTime 24 130
MAXIMIZE YOUR PROGRAMMING OPTIONS by buy- WTBS 130
i TNT 3 1.95
ing all your favorite channels on a monthly basis. gﬁl} 1.20
With ALL NETWORKS you can choose one of our WWOR ’/ WSBK 51%3
monthly packages, or add the individual services Faamy / Eevesrcenammes
that you want to watch now. It all depends on Nockelogeya el 13
what you feel like watching each month. And Drscgeegy ™ Neowork o
with our convenient billing options, we’ll make Emyc“:‘ :gg
sure your hard earned money goes even further! Lifetime 33
88
85

Bravo .

. i USA o .

ALL NETWORKS PACI(AG SPEC.LS . o
Choose a pachage that exactly fits your needs My /VHI 218

m ALL NETWORKS' Basic PLUs  — 22 cuAmnELS Country Music TV 50

CNN - HN - Lifetime - Family Channel - WTBS - TNN - Prime Network - / ine N 2
Discovery - The Cartoon Network - CNBC - USA - Weather Channel - ALE - CNRG Headiine News 2.0
CMTV - AMC - Brave - WGN - WPIX - KTVT - KTLA - WWOR - WSBK All News Channel 85
The Weather Channel 85
INTERNATIONAL
SUR 9.95
TV Asia 13.50
The International Channel  2.75
AbuLr
The Playboy Channel 7.15
Spice | 8.70
Spice 2 870
SUPER STATIONS
e alLABLE N 3 PACKS (RACH) 345
fe FOWE W WWOR - WSBK - KTLA oz
. y WGN - WPIX - KTVT
“’ \“ \ EVE ‘\‘vcpzc'évnxxmxm 378
' sl)" l‘ ) ) 6 PACK: WGN - WPIX - KTVT . 6.25
A M - KTLA - WWOR - WSBK

7 PACK: WGN-WPFIX-KTVT.  6.50

800-844-8222

NOwW OFER '3 #0OUNS A DAY

NETWORKS. T oooregeenies tpectns__

Pnn-hm.d-p'*--v Fh-cd-h-bnmpt an-v h-~

42 EAST 230D STREET STHFL iy oo baricou epovaretet ......:mn»- e — —‘-Mbw-

NEW YORK NEW YORK 10010 s-.-.-.m.u....-_.. ‘huh-udﬁ-ﬂ— e in ot e -

k riewrtr recemwed. 3 T i 00 ome sestions. m-d&-h-ﬂ‘rmd“'m )




| NOWIN srocx:
SHIP NEXT BIBINESS DAY

Adam & Eve Chanpel 77.00 , —
Arts & Enertainenent . 82
NN/ Headbine Neve 188 enulne
Country Music Television 5.00
The Discovery Channel &g
Encore 2350
ESPN* 2600
Fab Four (KTLAKTVT WGN WPDQ) ;g
TS amdly Channel 7% | (Renewable Security)
HBO or Cinemax 8350
=g Modul
' - . l—'.;'.._'.. LN f,.~_.‘ .

o i oqules

gmn«ml e - 98n - »

P etwork ‘ e - The latest, most
PrisneTime 24 (ABC, NBC, CBS) %7 | advanced technology!

SSN & Sports Channel Combo** 198.00 . . .
Shawtime or The Movie Channel siso | Call for pricing details!
r&w:m 135-m B O
urmer Classic Movies 995 '
Turner Network Tdevision (TNT)™ 16.50 — ‘
UsA o0 | |y “ K
The Weather Channel _8.00 —~ B
- i ‘
WTBS 12.90 American
-— Programmming
— o
sppneteey |8 SERVTCE
Optn Mmy-l?ﬁday wo--.-noaom ET
When added to d$31 OOAPSPAdusa = 2 |
Call for details! SKO-8T6H-TV AL
Purchosed threugh Shims. = Coriain R PPy (500-576-8845)

All programereng is fav privese, ranidential use anly.




GALAXY:’

Satelfite Programming

Although some network
affiliates preempt specific
programs and replace them
with local shows, with Prime
Time 24 you can beé sure
i you'll receive the favorite
programs you pay for.

In addition to the #1 choice
fornetworks, GALAXY offers
over 60 different channels.
Customize your own pack-
age with basic services start-
ing as low as .89 each per
month. GALAXY also offers
flexible payment options.

*M-FF9AM-1AM
* SAT: 10 AM - 10 PM

-sun 1 am-7emEn Y =SS QQ= 139.38 6

e i » weu hove

is proud
to offer

PRIME @
TIME

Buasiv DUliU

Arts & Entertainment
Cartoon Network
CNN/Headline News
Country Music TV

Family Channel
Nashville Network
TBS-Atlanta

USA Network
WGN-Chicago

B

u...un——--n Avmishulety sud prum of srrvamrs.

sazalzs F

® G pust 0 days. Ansusd VIO e Sme-canemibabie

334 3

...at the special annual
rate of ...

GALAXY

Para todo nuesiros amigos de habia hispana en los Estados Unidos ahora disponible lista de precios en Espanol. sate““e mnmmiﬂ!
luamenos al 1-800-689-DISH.

*Terraory may appy M
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v~ ULTRAVIEW 31 m Sm yrty. e
X Showtime - TMC - Flix - USA - ESPN 1/2 -WTBS - Brave - snns
le#g  WGN - The Family Channel - ARE - TNN - AMC - CMTV-

3 2. Discovery - Lifetime - The Wenther Channe! - Comedy Central -
WCEINT  PT24 .WWOR - WSBK - KTLA - All News Channel -
R e kelodeon - MTV - VLI - Prime Network - Cartoon Network

mow PLUS PACK 27 Chanssis $387.35 yriy.

%edGle HBO - Cinemax - CNN - HN - Family Channel - ESPN 172 -
68\ USA - Lifetime - AMC - Bravo - WTBS - Comedy Central -

STANIT TN . The Weather Channel - CMTV - KTLA - PT 24 - AGE -

wecGs.  CNBC - Discovery - WGN - WWOR -WSBK - Prime Network

LPF HATATION

"'_‘”3, rm-cmv;::- ‘gtsnsim 172 - Comedy f;n;-l’;!WGN- ch.wnx xm Al  QATES 3095 .':,,
. Discovery - . - The Family Channei - - Lifetime - A
raans.  The Weather Channel - The Cartoon Network WGN-WPIX-KTVT-KTLA 330 e

WGN-WPIX-KTVT-KTLA-WWOR-WSBK — 6025
WGN-WPIX-KTVT-KTLA-WWOR-WSBK-WTBS 7290

. €237
o B , NETWORKS/ wowermce | MUSIC Low srece "OwBoY
€W . ANSRUAL SUPERSTATIONS MTV/VHI 29.85 "OE':":
" Movies Low pracs PrimeTime 24 2 37.50 TNN : 230 e
we HBO 83.40 Denver 5 2 4720 { Country Music TV 300 quce
Tr Cinemax 83.40 WTBS 14.50 NEws/ 50.5.300n88(
Onds HBO / Cinemax 139.95 TNT 3 19.95 IN . anili 2D
7. Encore 2295 WGN Co- 1270 FORMATION ANTLMTED
™" Showtime 83.40 KTLA 1095 | CNN/Headline News 2050  9pnmssw
The Movie Channel  83.40 WWOR / WSBK 2395 | CNBC 6.00 szigrvany
oxt Showtime/TMC 135.95 Al News Channel 9.75  arvoucks
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The Ultimate Choice
Select S ar more of these channels and save.
1 3 6 12
Channeis Month _ Months  Months _Months
HBO & Max 12.95 37.95 7595 13995
SHOWTIME-TMC-FLIX 12.95 3795 7595 13995
CINEMAX 7.45 2230 4460 83.40
HBO 7.45 2230 4460  83.40
SHOWTIME 7.45 2230 4460 8340
THE MOVIE CHANNEL 7.45 2230 4460 83.40
THE DISNEY CHANNEL 7.45 2230 4460 8200
SUR CANEL DE CANALES 9.95 2980  59.60 119.00
ENCORE 1.95 5.80 11640  23.00
AMC BRAVO 2.55 7.60 1520 2850
PLAYBOY TV 7.15 2140 4280 74.00
SPICE OR SPICE 2 8.70 26.50 4890  76.00
SPICE 1 & SPICE 2 COMBO 12.50 3500 6500 119.00
ADAM & EVE NA 1950 3750 74.00
TV ASIA 13.50 40.45  80.90 152.00
ALL NEWS CHANNEL 85 2.50 495 8.25
ALE 85 2.50 4.95 8.25
CARTOON NETWORK .50 1.45 2.85 5.50
CNBC .85 2.50 495 6.00
CNN-HN 1.95 5.80 11.55 2050
T 50 145 2.90 5.00
COMEDY CENTRAL 45 1.30 2.55 5.00
DENVER 5 395 11.80 2360 47.20
THE DISCOVERY CHANNEL .85 250 495 8.25
ESPN & ESPN 2 2.15 6.40 1280  23.00
THE FAMILY CHANNEL 85 2.50 4.95 8.25
THE INTERNATIONAL CHANNEL ~ 2.75 8.20 1640  32.75
UFETIME 85 2.50 495 8.25
MTV. VHI 2.75 820 1640  29.00
NICKELODEON 2.25 6.70 13.40  24.50
PRIME NETWORK 8s 2.50 495 8.25
PRIME TIME 24 3.50 1040 2070 3750
SSN 9.50 2845 5690 99.00
SPORTS CHANNEL PACKAGE 9.50 2845 5690  99.00
SSN & SPORTS CHANNEL COMBO 17.80 5290 10580 197.00
TBS 1.30 385 770 1450
i TNT 1.65 4.75 9.25 1650
CS4OTNN 85 250 495 9.50
¢ i TCM 95 2.70 5.50 9.95
USA 85 250 495 9.00
. THE WEATHER CHANNEL 85 250 495 8.25
M WAVOR, WS 2.60 775 1550  24.50
WGN. WPIX. KTV/T, KTLA 375 10.90 18.90 6 45

Réi—mmowpmm24hmacq, 7 days a week.
B A,

Pease have your unit 10 num-
ber reacy when caling. heve's
how o And It Tumn % & scTam-
bled channe!. Press | SET-UP

800.344.6634 or 304.327.7900

P.O. Box 169 * Bluefieid, WV 24701-0169
We accept Visa. Mastercard. and Discover. Al services are non-refundabie for the penod

subscnbed. Prices subject to change without notice. WV resicents add 6% sales tax.
PrimeTime 24 ana Danver 5 avasans » 3l /805 WHEre AETWOrE CRENNGIS 3re Nt OBV recewed. Programs subyect
loammwm TNT. ESPN. ESPN2. SSN. an Sports Channes Pacxage. Programs sudrect
ncuow: NFL and TNT Tumer Vision & an authonzes agem of Superstar

N wvndeSﬁOltmwn-mmmmuwusw
inc. ESPND 15 onered 3 ia cane. HBO and CINEMAX &/ reguiened servce mavxs of Time Wamer Enserianment Co..
LP Payeoy TV is & raceman of Pleyboy Enemnass. INC. andl uses with pemasen. Showame. mua-a-u
e Fim 900 PG 30rvice Mars of Showime Notwoms. Inc. FYO@EyInInt e on B aduR SIODraINIRG, S0¢-
:an Agam & Eve not svadibie w Al. Spiss & 39108 2 not svadatie » AL, MS,

Make Your Own OR

Pick From Our 1,3,6, or 12 Month Packages
Best Deal in the USA
20720 Super Vision Package Original Classic
HBO & Cnemax OR Showaime, TMC, Fitx \WITH QNNVHN, WGN, KIVT, VAVOR. \
CQNNAN, WGN, WRIX, KTVT, VAVOR, WSBK, KTLA, WTBS, TNN, USA, ASE, Lifetime
KTLA, WTBS, TNN, USA, ALE, Lifetime, The Weather Channe!, The Family Channe:
Weather Channel, The Family Channel, The Discovery Channel, Prime Network (sp
Discovery Channel, . CMT, TMC 512
| Prime Network fsorts, CMT 3 ;;:
3. ,;;;g 12 139:
12 279.90

Super Classic
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Choose either Al News, Discovery, ALE, TWC, Lifetime, Prime Neework {spores), TNIN,
Family Channel, USA, CNBC, Comedy Certrai, CMT, Cartoon Network, or TCM with

$5.90
11.80




